
BOARD OF ZONING APPEALS 
JANUARY 21, 2016

ALPHARETTA CITY HALL
COUNCIL CHAMBERS

2 PARK PLAZA
5:30 PM

I.  CALL TO ORDER 

II.  ROLL CALL 

III.  ELECTION OF CHAIRMAN AND VICE­CHAIRMAN 

IV.  APPROVAL OF MEETING MINUTES 

 A. Meeting Minutes of October 15, 2015 

V.  ITEMS FROM BOARD MEMBERS 

VI.  ITEMS FROM STAFF 

VII.  PUBLIC HEARING 

 A. V­15­31 Poole/6390 Spinnaker Lane 

VIII.  ADJOURNMENT 



BOARD OF ZONING APPEALS MEETING
SUMMARY OF OCTOBER 15, 2015

ALPHARETTA CITY HALL
COUNCIL CHAMBERS

2 PARK PLAZA
5:30 PM

PREPARED BY: ELLE TAYLOR
BOARDS ASSISTANT, COMMUNITY DEVELOPMENT

I. CALL TO ORDER   

II. ROLL CALL

Board Members Present:

o Mike Webber, Chairman

o George Fischer, Vice Chairman

o Hans Appen

o John Monson

o Eamon Keegan

o Marc Gelber

o Wes Williams

Board Members Absent:

o Wes Williams

o Bing Seitz

Staff Present:

o Kathi Cook, Director of Community Development
o Richard McLeod, Senior Planner
o Elle Taylor, Boards Assistant

III. APPROVAL OF September 17, 2015 MINUTES   

 Board Member Fischer offered a motion to approve the Minutes from 



September 17, 2015
 The motion received a second from Board Member Monson

    The motion was approved by a vote (7-0)

IV. ITEMS FROM BOARD MEMBERS 

V. ITEMS FROM STAFF

VI. PUBLIC HEARING

A. V-15-23 Bonem Inc./255 Clipper Bay Drive   

Kathi Cook, Director of Community Development, presented.

The applicant is requesting approval of a side setback variance. The subject site is Lot 32 located within the Clipper 
Bay development at Windward at 255 Clipper Bay Drive. The applicant, J.M. Bonem Inc, is requesting a variance 
from the side yard setback requirement of 10’ to allow for a 6.44’ setback for a home that has been constructed. The 
requested variance will allow the currently under constructed home to remain at its current location.

The Unified Development Code requires that no structures are permitted within the setback area. The required side 
setback for Clipper Bay is 10’. The applicant is seeking the variance for Lot 32 because the home was staked from a 
survey that had incorrect information.  The survey was misaligned on the rear west edge by about 5 feet. 

A fire destroyed the house in 2014 and the home is being replaced with a bigger floor plan.   When the house was 
under construction, the neighbors thought that the house appeared to encroach on the setback on the western side. 
After research, it was determined that the survey was incorrect on the northwest corner and new survey was 
performed.

Other variances for setbacks on Windward have been approved for various reasons. There was a variance for 
Ardsley Park for the side setback from 10’ to 9’ for a house that was already built. The variance was in 2006. The 
reason was discrepancies with the survey pins.

A variance to reduce a rear setback from 15 feet to 6 feet for the construction of a deck was approved in 2009.  A 
variance for property on Harbor Ridge allowed a reduction from 30 feet to 18 feet, 12 feet. The home had been 
standing for 25 years and the variance was granted in 2014.

The Board of Zoning Appeals granted a variance in 2001 on Harbor Cove Court for a home that had illegally built a 
sunroom without a permit. The deck was built in 1989 and the sunroom was built in 1999. The variance was granted 
for 9 feet from 25 feet to 16 feet.

The subject property has planted a row of magnolias mixed in with some Leland cypress before the original house 
burned. They are between 8 and10 feet tall. There is only one window facing the neighbors which is on the second 
floor. The ground floor is a garage and has no windows facing the neighbors. 

The applicant has met with the immediate neighbors and discussed the need for a variance. The comment from one 
of the neighbors is attached and the neighbor is not in support of the variance.

The City of Alpharetta Unified Development Code Article IV, Section 4.5.3 outlines the criteria set forth for 
granting a hardship variance.  The ordinance specifically states..."a variance may be granted in whole or in part, or 
with conditions, in such individual case of unnecessary hardship upon a finding that”:



(1) There are extraordinary and exceptional conditions pertaining to the particular piece of property in question 
because of its size, shape or topography; or

There are not conditions pertaining to this lot due to size, shape or topography, the request appears to be 
the result of a surveying discrepancy.

(3) The application of the Ordinance to this particular piece of property would create an unnecessary hardship; or

If denied the applicant would be required to move the home already constructed with framing a total of 3.6 
feet.

(4) There are conditions that are peculiar to the property which adversely affect its reasonable use or usability as 
currently zoned.

Not applicable.

(5) Relief, if granted, would not cause substantial detriment to the public good or impair the purpose and intent of 
the City of Alpharetta ordinances, 

The applicant spoke with the neighbors to try and get support of a 6.44’ side setback variance.  One chose 
not to respond. It is Staff’s opinion that approval would not cause a detriment to the public good or impair 
the purpose and intent of the City of Alpharetta ordinances. However, the applicant should work with the 
neighbor to minimize impacts by maintaining evergreen screen.

Staff has reviewed the applicant’s request and is in support of the side setback variance on the western boundary 
with the condition that the evergreen trees remain.  The applicant built the home at its current location based on 
survey information that was incorrect and encroachment is limited to a triangular 15 sf ft. portion of the home.  
However, the adjacent homeowner is not in support of the request and the evergreen buffer should be maintained 
and enhanced.

Staff’s recommendation was to approve V-15-23 Bonem Inc. /255 Clipper Bay Drive request for a side 
setback variance with the following condition:

1. Side setback along western property line shall be reduced to 6.44’ for existing encroachment. 

2. Existing evergreens planted along property line shall be maintained in good condition. 
Additional evergreens shall be added along the entire property line where scarce with final 
approval by Staff.

Jim Bonem, Applicant presented case of construction of home after fire and scenario of different surveys being used. 

Larry Musgrove, Solar Land Survey Company addressed poor quality of survey on Secretary of State website vs. 
plat in order to explain error in original survey. 

There was discussion from the Board concerning:



o Room above the garage
o Sq. Footage of home

Jenny Chou, next door neighbor, discussed:

1. Learning what happened, ways to prevent it from happening in the future.
2. Don’t just explain away the violation
3. Obtain more screening between the two houses
4. Communication with builder has not led to a mutually agreed upon solution 

Chairman Webber opened the floor to Public Comment at 12:40 p.m.

1. Chris Palmer, Windward HOA discussed:

o Concern over precedence with encroaching in the setbacks
o Applicant has not come back to the HOA to offer additional Landscape/Screening

After discussion:

 Board Member Monson offered a motion to approve application with the following 
conditions:

1) Side setback along western property line shall be reduced to 6.44’ for existing 
encroachment and nothing more. 

2)  Existing evergreens planted along property line shall be maintained in good condition by 
the resident of 255 Clipper Bay. Additional evergreens shall be added along the entire 
property line where scarce with final approval by Staff Landscaping.

3) The 2nd floor window over the garage, facing the Chou residence, shall be made of an 
opaque material to be decided by the builder and the homeowner.

4) Final Landscaping Plan shall be subject to the Windward HOA landscape approval with 
Ms. Chou having reviewed it not approved with the Windward HOA prior to their vote.

The motion received a second from Board Member Fischer

 Board Member Williams offered a friendly amendment “windows shall be made of an  
material or a material placed on the glass of an opaque material”
 

 Board Member Monson accepted the friendly amendment 

 The motion with the friendly amendment was approved by a vote (7-0)



There was discussion on rationale behind having Ms. Chou review but not approve the 
recommendation. 

After the vote, the Applicant discussed the problem that Windward HOA has authority to disapprove 
the decision made by the HOA. 

VII. ADJOURNMENT      

Chairman Webber adjourned the meeting at 6:24 p.m.
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BOARD OF APPEALS REPORT

FROM: Kathi Cook, Community Development Director
Prepared by: Richard McLeod, Senior Planner

SUBJECT: V-15-31 Poole/Spinnaker Ln/Windward  

DATE: January 21, 2016

Approve V-15-31 Poole/Spinnaker Ln/Windward request for a variance from 
the rear setback and the lakeshore easement in order to construct a deck.

1. Encroachment shall be limited to submitted plans.

2. Applicant shall meet conditions of Windward HOA.

REPORT-IN-BRIEF

The subject property is located at 6390 Spinnaker Lane in the Windward 
neighborhood of Spinnaker. The applicant is requesting consideration of a 
variance to the rear setback of 15’ and to the 10’ lakeshore easement area.  The 
applicant intends to rebuild an existing deck, and the variances would allow the 
upper and lower decks to be constructed so that they align.

DISCUSSION

The Unified Development Code requires that no structures are permitted within 
the 15’ rear setback area. There is also a 10’ lakeshore easement area that 
surrounds Lake Windward. The lakeshore easement is not part of the state 
mandated stream buffer as the lake in this portion has a wall built around it.

The applicant, Robert Poole, is requesting to rebuild his deck which is over 20 
years old. The deck is of split-level design, with the upper level extending 10’ 
from the rear building wall while the lower level extends only 6’ from the rear wall.  
Stairs extend from the lower deck to the ground and lead to a private dock.

The applicant requests the variance to remove an existing retaining wall and 
extend the lower portion of the deck to align with the upper deck. The upper 
portion of the deck will be built to the same footprint that exists today. The 
extended footprint of the lower deck, however, would encroach 5.8’ into the 15-
foot rear setback and 6 inches into the 10-foot lakeshore easement. There by 
leaving 9.4’ of the 15’ setback in place on the southern corner piece.
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There are no trees in the way of the expansion.

The adjacent property owners most affected by the rear setback encroachment 
have been notified and have responded favorably in writing. The applicants have 
also included a letter from Windward Community Services Association, Inc. 
stating the deck can be approved once they receive approval from the City of 
Alpharetta.

VARIANCE REQUIREMENTS

The City of Alpharetta Unified Development Code Article IV, Section 4.5.3 
outlines the criteria set forth for granting a hardship variance. The ordinance 
specifically states…”a variance may be granted in whole or in part, or with 
conditions, in such individual case of unnecessary hardship upon a finding that”:

1. There are extraordinary and exceptional conditions pertaining to the 
particular piece of property in question because of its size, shape or 
topography; or

The applicant is requesting the variance for an existing house and deck 
encroachment to rebuild the deck. The existing encroachment has existed 
since around 1988 without issue and should remain.

2. The application of the Ordinance to this particular piece of property would 
create an unnecessary hardship; or

If denied, the applicant would be required to remove a portion of the 
existing deck which would be a hardship since the deck and 
encroachment have existed since sometime around 1988. To conform to 
the setback and easement, the deck would have to be only 4’ wide 
instead of the 10’ that it is today.

3. There are conditions that are peculiar to the property which adversely 
affect its reasonable use or usability as currently zoned.

The 10’ lakeshore easement is not a legal state waters buffer since there 
is a wall that surrounds Lake Windward.

4. Relief, if granted, would not cause substantial detriment to the public 
good or impair the purpose and intent of the City of Alpharetta 
ordinances,
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The existing deck and encroachment has existed since around 1988 
without issue.

CONCURRENCES

Staff has reviewed the application and is in general agreement with the request. 

CITIZEN PARTICIPATION PLAN

The applicant notified surrounding property owners of their request for the 
variances and intent for the property. The applicant submitted the request to the 
Windward Community Services Association and the Spinnaker’s HOA and was 
approved by each of them. The report states that no comments were received. 
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